APPELLATE DIVISION, SECOND JUDICIAL DEPARTMENT
ATTORNEYS FOR CHILDREN
POLICY CONSIDERATIONS:

THE ROLE OF THE ATTORNEY FOR THE
CHILD

The role of the attorney for the child is to serve as a child’s lawyer. The attorney for the child has the
responsibility to represent and advocate the child’s wishes and interests in the proceeding or action. To that
end, counsel for children are to meet with every child-client, regardless of age. An Attorney for the
Child(ren) should always act in a manner consistent with proper legal practice and should not assume the role
of a social worker, psychologist or advocate for one of the parties. Although it may be tempting to step outside
of the role of counsel for the child, particularly when the circumstances of the case are especially tragic, the
rules of good lawyering are as applicable to as to any attorney in a civil proceeding or action. Examples of
improper practices include communicating with the parties in absence of their counsel and presenting reports
containing facts which are not part of the record.

A rule relating to the function of the attorney for the child has been promulgated by order of the Chief
Judge dated October 17, 2007 as follows:

§7.2 Function of the attorney for the child.

(@) As used in this part, "attorney for the child" means a law guardian appointed by the family court
pursuant to section 249 of the Family Court Act, or by the supreme court or a surrogate's court in a proceeding
over which the family court might have exercised jurisdiction had such action or proceeding been commenced
in family court or referred thereto.

(b) The attorney for the child is subject to the ethical requirements applicable to all lawyers, including

but not limited to constraints on: ex parte communication; disclosure of client confidences and attorney work
product; conflicts of interest; and becoming a witness in the litigation.

(¢) In juvenile delinquency and person in need of supervision proceedings, where the child is the
respondent, the attorney for the child must zealously defend the child.
(d) In other types of proceedings, where the child is the subject, the attorney for the child must
zealously advocate the child's position.
(1) In ascertaining the child's position, the attorney for the child must consult with and advise

the child to the extent of and in a manner consistent with the child's capacities, and have a
thorough knowledge of the child's circumstances.

(2) If the child is capable of knowing, voluntary and considered judgment, the attorney for

the child should be directed by the wishes of the child, even if the attorney for the child
believes that what the child wants is not in the child's best interests. The attorney should
explain fully the options available to the child, and may recommend to the child a course of
action that in the attorney's view would best promote the child's interests.

(3) When the attorney for the child is convinced either that the child lacks the capacity for
knowing, voluntary and considered judgment, or that following the child's wishes is likely to
result in a substantial risk of imminent, serious harm to the child, the attorney for the child
would be justified in advocating a position that is contrary to the child's wishes. In these
circumstances, the attorney for the child must inform the court of the child's articulated
wishes if the child wants the attorney to do so, notwithstanding the attorney's position.



APPELLATE DIVISION, SECOND JUDICIAL DEPARTMENT
ATTORNEYS FOR CHILDREN
Summary of the Responsibilities of the Attorney for the Child

The Statewide Advisory Committee on Counsel for Children has developed as summary of the responsibilities
of the attorney for the child:

While the activities of the attorney for the child will vary with the circumstances of each client and
proceeding, in general those activities will include, but not be limited to, the following:

(1) Commence representation of the child promptly upon being notified of the appointment;

(2) Contact, interview and provide initial services to the child at the earliest practical opportunity, and
prior to the first court appearance when feasible;

(3) Consult with and advise the child regularly concerning the course of the proceeding, maintain
contact with the child so as to be aware of and respond to the child's concerns and significant changes
in the child’s circumstances, and remain accessible to the child:;

(4) Conduct a full factual investigation and become familiar with all information and documents
relevant to representation of the child. To that end, the lawyer for the child shall retain and consult
with all experts necessary to assist in the representation of the child.

(5) Evaluate the legal remedies and services available to the child and pursue appropriate strategies for
achieving case objectives;

(6) Appear at and participate actively in proceedings pertaining to the child;

(7) Remain accessible to the child and other appropriate individuals and agencies to monitor
implementation of the dispositional and permanency orders, and seek intervention of the court to
assure compliance with those orders or otherwise protect the interests of the child, while those orders
are in effect; and

(8) Evaluate and pursue appellate remedies available to the child, including the expedited relief
provided by statute, and participate actively in any appellate litigation pertaining to the child that is
initiated by another party, unless the Appellate Division grants the application of the attorney for the
child for appointment of a different attorney to represent the child on appeal.

[APPROVED by the Administrative Board October 4, 2007]



